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Introduction 

 

The guidance may be subject to changes in arrangements caused  by COVID 

pandemic it is important that this guidance is read in conjuncture with any 

Government and local policies during this period.  

 
 

1.1 This  joint  guidance  document  is  for  staff  in  Swansea Local Authority , Neath  Port  
Talbot County Bourough Council and Swansea Bay University Health Board and applies 
to: 

 
 
 
 

Å Local Authority and County Borough Councils, Adults and Communities 
 

Å Care homes and Independent Hospitals registered under the Care Standards 
 

Act 2000 
 

Å Acute & Community Hospitals ï including hospices. 
 

 
 

where the client or patient lacks the capacity to consent to care or treatment in 

circumstances that might be considered a ñdeprivation of libertyò. 

 
 

1.2     This guidance document is also for staff working within these professional roles 

outside the identified areas, where the client or patient (who lacks the capacity to 

consent  to  care  or  treatment  in  circumstances  that  might  be  considered  a 

ñdeprivation of libertyò) is likely to be moving to or returning to Swansea, Neath Port 

Talbot. 

 
 

1.3 This Guidance should be read in conjunction with both the Mental Capacity 
 

Act 2005 Code of Practice and the Deprivation of Liberty Code of Practice 
 

2007, and is not in place of either Code of Practice, please note the DoLS Code 
of Practice precedes Cheshire West Judgement. 
 

 

A link to both of these codes is available at: 
 

 
 

DoLS Code of Practice: 
 

http://www.cqc.org.uk/sites/default/files/Deprivation%20of%20liberty%20safeguards 
 

%20code%20of%20practice.pdf 
 

 
 

MCA Code of Practice: 
 

https://www.gov.uk/search?q=Mental+capacity+act+Code+of+Practice 
 

http://www.cqc.org.uk/sites/default/files/Deprivation%20of%20liberty%20safeguards%20code%20of%20practice.pdf
http://www.cqc.org.uk/sites/default/files/Deprivation%20of%20liberty%20safeguards%20code%20of%20practice.pdf
https://www.gov.uk/search?q=Mental%2Bcapacity%2Bact%2BCode%2Bof%2BPractice
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1.4     This  document  provides  guidance  about  the  Deprivation  of  Liberty  Safeguards, 

whilst also providing details regarding how these safeguards link into the Mental 

Capacity  Act  2005.  It  provides  information  about  the  specific  roles  in  these 

processes, their responsibilities and how they should be applied when a resident or 

a patient is situated in, or is due to be situated within a care home or hospital in a 

way that is or may be deemed to be a deprivation of liberty. 

 
 

1.5     The term ñdeprivation of libertyò Is used to describe where care and treatment 

interventions amount to more than mere restriction placed upon a  person  who does 

not have the mental capacity to consent to those arrangements. This may occur where 

the person is not detained under the Mental Health Act 1983 (amended 2007), for 

example because they donôt meet the criteria for detention under the Act or are 

compliant with a care plan that deprives them of their liberty. In addition, the acronym 

ñDoLSò is used within this guidance document where applicable to represent the 

ñDeprivation of Liberty Safeguards.ò 

 

 

1.6     To ensure consistency the term ñrelevant personò is used throughout this guidance 

document wherever possible, as a term of reference for either the resident (of a care 

home) or patient (in hospital). In addition the term ñmanaging authorityò is used 

wherever possible to refer to a care home or hospital and ñsupervisory bodyò is used 

wherever possible to refer to the Local Authority (Swansea Local Authority, Neath Port 

Talbot or Swansea Bay University Health Board. 

 
 

1.7     Staff will need to be familiar with and apply the principles of confidentiality within 

their roles in the DoLS process and adhere to their particular organisations policy 

regarding confidentiality. 

 
 

1.8     Staff will need to be familiar with and apply the principles of adult safeguarding whilst 

working in accordance with the DoLS process. 

 
 

1.9     Staff will need to be familiar with the principles regarding access to records within 

their roles in the DoLS process and adhere to their particular organisations policy 

regarding access to records. 
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2 Summary 
 
 
 
2.1     This  Summary  also  provides  an  overview  of  the  process  that  needs  to  be 

undertaken and includes references and links to the forms that should be used, who 

they should be used by and the timescales required for the completion of actions by 

all those / everyone involved. 

 
 
 
 

STAGE ONE 
 

2.2     Whenever a hospital or care home identifies that a person who lacks capacity is 

being, or risks being, deprived of their liberty, they must apply to the supervisory 

body (Local Authority or Health Board) for authorisation of the deprivation of liberty. 

Where DoLS is applied to a person in a care home, the supervisory body will be the 

local authority for the area in which the person is ordinarily resident. In the event that 

the relevant person is not ordinarily resident in the area of any local authority, the 

supervisory body will be the local authority for the area in which the care home is 

situated. 

 
 

2.3 For disputes about place of ordinary residence , refer to the Parts 3, 4 and 6 of the Social      

Services and Well-being (Wales) Act 2014 , for further information follow the  link below. 
 
               https://www.legislation.gov.uk/wsi/2009/783/part/6/made 

 

 
2.4     Where a person is in a care home, the supervisory body will be the relevant local 

authority. Where the person is in hospital, this will be Swansea Bay University Health 

Board .  NOTE: The Mental Capacity Act 2005 will not permit someone to be deprived 

of their liberty without such an authorisation ï unless it is a consequence of following 

a decision of the Court of Protection on a personal welfare decision. 

 
 

2.5 The DoLS Procedure for Swansea Bay University Health Board: 
 

Paragraph 184(2) of Schedule A1 makes clear that the ñ...fact that a single body are 
 

acting in both capacities does not prevent the body from carrying out functions under 

this Schedule in each capacity.ò (Welsh Assembly Guidance for Supervisory Bodies, 

2009) p.5) 

https://www.legislation.gov.uk/wsi/2009/783/part/6/made
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However, where an organisation is both a managing authority and a supervisory body 

there is potential for conflict of interests. The Welsh Assembly Government therefore 

stipulates that there should be a clear separation of the different functions within the 

management structures of organisations. It is important that staff responsible for carrying out 

the supervisory function should operate entirely independently of staff responsible for 

carrying out the managing authority function and they should not be accountable to the 

same senior manager or operate from within the same budget (Welsh Assembly Guidance 

for Supervisory Bodies, 2009). 

 
 

Within Swansea Bay University Health Board the Integrated Community Services 

Managers for each Locality in the Primary and Community Service Delivery Unit will act as 

the Supervisory Body signatories. Depriving a person of their liberty is a serious matter and 

the responsibility for decisions executed within this structure should be taken at a senior 

level. 

 
 

To prevent any conflict of interest that would be incurred as a result of SBUHB structures the 

function of the supervisory body would be undertaken by a different locality e.g. 

 
 
Å Requests received from NPT Locality will be dealt with by Swansea Locality. 

Å Requests  received  form  the  Swansea  Locality  would  be  dealt  with  by 
 

Neath Port Talbot Locality 
 

 
 

Where it has been identified that the supervisory body receiving the DoLS authorisation is 

currently involved in decisions around the care, treatment or funding of the client, they must 

immediately refer this authorisation onto an uninvolved supervisory body signatory. 

 

 

Request from all Localities will be sent to a central point where they will be directed to the 

persons undertaking the supervisory body functions in the designated locality.  

 
 

Where care or treatment is commissioned by a Health Board or PCT other than Swansea Bay 

University Health Board, the supervisory body will be the Health Board or in England the Local 

Authority who is undertaking the supervisory role for the PCT that commissioned the care or 

treatment. 

 
 

2.6     The  deprivation  of  liberty  safeguards  does  not  introduce  a  new  system  for 
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determining  whether  a  person  who  lacks  capacity  to  decide  the  matter  for 

themselves should receive care or treatment. Nor do they provide any new power to 

take and convey people to hospitals or care homes. They are solely about ensuring 

that there are appropriate safeguards in place when it is deemed that a person who 

lacks the capacity to decide the matter for themselves needs to receive care or 

treatment, in their best interests in a hospital or care home, in circumstances that 

deprive them of their liberty. 

 
 

2.7     There are two types of authorisation: standard and urgent. A managing authority 

must request a standard authorisation when it appears likely that, at some time 

during the next 28 days, someone will be accommodated in its hospital or care home 

in circumstances that amount to a deprivation of liberty. The request must be made 

to the supervisory body. Wherever possible, authorisations should be obtained in 

advance. However where this is not possible, and the managing authority believes it 

is necessary to deprive someone of their liberty in their best interests before the 

standard authorisation process can be completed, they can issue themselves with an 

urgent authorisation where a standard authorisation is required but the need is too 

urgent to wait and an application to supervisory body has been made. An urgent 

authorisation can be for a maximum of 7 days but may be extended by the supervisory 

body for up to a further 7 days in exceptional circumstances. 

 

 

  8     Anyone with a concern, e.g. a family member, can apply to the supervisory body to 

trigger an assessment of whether a person is deprived of liberty, if they have asked 

the care home or hospital to apply for authorisation but it has not been done. This 

would lead on to the full assessment process if the finding is that the person is deprived 

of their liberty. 

 
 

STAGE TWO 
 

2.9     When a supervisory body receives a request for authorisation of deprivation of 

liberty they must appoint a minimum of 2 approved assessors to conduct the 6 

assessments required for a standard DoLS authorisation. These assessments must 

be completed within 21 days from the date the assessor was instructed by the 

supervisory body. If an urgent authorisation has been given by the care home or 

hospital, the assessor must complete the assessments within 5 days from the date of 

instruction by the supervisory body. 
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The assessments are: 
 

1)  Age Assessment ï to evidence that the person is 18 or over. 
 

 
 

2)  No Refusals Assessment ï to evidence that the authorisation does not conflict 

with a valid decision by a donee of a Lasting Power of Attorney (an Attorney) or by 

a deputy appointed for the person by the Court of Protection (a Deputy) and is not 

for the purpose of giving treatment that would conflict with a valid and applicable 

advance decision to refuse treatment made by the person, when they had the 

capacity to make the advance decision. 

 
 

The  person  undertaking  the  No  Refusals  Assessment  can  access  details 

regarding Attorneys and  Deputies through the  Office of  the  Public Guardian 

whose website is: https://www.gov.uk/government/publications/search-public-guardian-
registers 
 

  

3)  Mental Capacity Assessment ï to Evidence if the person lacks capacity in relation 

to the question whether or not he should be accommodated in the relevant hospital 

or care home for the purpose of being given the relevant care or treatment. 

 
 

4)  Mental Health Assessment ï to evidence whether the person is suffering from 

a mental disorder within the meaning of the Mental Health Act 1983,  disregarding 

exclusions 

 

5)  Eligibility Assessment ï to evidence if the person is eligible. A person is 

eligible unless they are: 

 
 

(i) Detained ( or could be detained) under the Mental Health 
 

 
 

(ii) Subject to a requirement under the Mental Health Act 1983 that conflicts with 

the authorisation sought e.g. subject to guardianship requiring them to live 

somewhere else. 

 
 

(iii) Subject to powers of recall under the Mental Health Act 1983  
 
(iv) if the person would be within the  scope of the Mental Health Act 1983   and 

is objecting to either being in hospital as a mental health patient or to being 

https://www.gov.uk/government/publications/search-public-guardian-registers
https://www.gov.uk/government/publications/search-public-guardian-registers
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given some or all of the treatment for a mental disorder 

 
 The Mental Health Assessor is required  to consider  the impact the proposed 

deprivation will have on the mental health and wellbeing of the person. 

 
 

6)  Best Interests Assessment ï to evidence  whether the person is or will be deprived of 
their liberty in a care home or hospital, and if so that it is: 

 
 

(i)       In the best interests of the person to be subject to the authorisation 
 
 

and 
 
 

(ii)      Necessary in order to prevent harm to them 
 
 

and 
 
 

(iii) A  proportionate  response  to  the  likelihood  of  suffering  harm  and  the 

seriousness of that harm 

2.10   In line with the provisions of the Mental Capacity Act 2005, anyone who does not 

have family or friends who can be consulted must have an Independent Mental 

Capacity Advocate (39a IMCA) instructed to support and represent them during the 

assessment process. 

 
 

STAGE THREE 
 

2.11   If any of the assessments conclude that the person does not meet the criteria for an 

authorisation  to  be  issued,  the  supervisory  body  must  refuse  the  request  for 

authorisation. If this happens, the supervisory body must inform the managing authority, the 

relevant person, any 39a IMCA instructed and all persons consulted by the best interest 

assessor of the decision and the reasons for it. 

 
 

2.12   Where it is decided that it is not in the relevant personôs best interests to be deprived 

of their liberty in a particular home or hospital, steps will need to be taken by the 

care home or the hospital to find an alternative way of providing the care that they 

require, which is lawful. 

 
 

2.13   If the authorisation is for detention to enable life sustaining treatment or treatment 

believed necessary to prevent a serious deterioration in the personôs condition, and 

there is a question about whether it may be lawfully granted, the person may be 
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detained while a decision is sought from the Court of Protection. 

 
 

STAGE FOUR 
 

2.14   The duration of any authorisation will be assessed on a case-by-case basis, taking 

account of the individualôs circumstances. If the Best Interests Assessor concludes 

that a deprivation of liberty is necessary in a personôs best interests to protect them 

from harm, they will be required to recommend the time period of the authorisation, 

The maximum period for an authorisation is 12 months, often there will be 

circumstances when a shorter period of authorisation is more appropriate for example 

where there are ongoing concerns, objections or additional restrictions including covert 

medication. The assessor will need to provide their reasoning and be confident that 

there is unlikely to be any change within the recommended timeframe.   

 
 

STAGE FIVE 
 

2.15   If the Best Interests Assessor concludes that deprivation of liberty is necessary in a 

personôs  best  interests  to  protect  them  from  harm,  they  will  be  required  to 

recommend who will be the best person to be appointed as the Relevant Personôs 

Representative in order to represent the personôs interests. 

 
 

2.16   The relevant person may choose their own representative if they have the capacity to 

do so. Alternatively, if there is an attorney or deputy appointed with the appropriate 

authority, they may select a person to be the representative, the BIA will need to 

confirm that the selected person is eligible to act as the representative agreed 

 
 

2.17  Should the relevant person be unable to choose their own representative or an 

attorney/donee or deputy with the appropriate authority is unavailable, then the best interest 

assessor will consider whether there is someone among those they have consulted who 

would be suitable,  The  BIA will need to consider the judgement in AJ v A Local Authority 

[2015] EWCOP5. If the BIA is unable to identify a representative they must alert the  Local 

Authority 

 
 

STAGE SIX 
 

2.18    If all the assessments conclude that the relevant person meets the criteria for an 

authorisation  to  be  issued,  the  supervisory  body  must  grant  the  request  for  a 

standard authorisation of deprivation of liberty. The time period of a standard 

authorisation may not be longer than recommended by the Best Interests assessor 
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although it could be reduced by the supervisory body It cannot be any longer than the 

assessors recommendation it may not be issued for a period exceeding 12 months. 

 
 

2.19   Authorisation must be in writing and include the purpose of the deprivation of liberty, 

the time period, any conditions attached and the reasons that each of the qualifying 

conditions are met. 

 
 

2.20 The supervisory body must give a copy of the authorisation to the managing 

authority, the relevant person, any IMCA instructed and all interested persons 

consulted by the best interest assessor. 

 
 

2.21   The role of the Relevant Personôs Representative is to keep in touch with the person, 

to represent and support  with all matters concerning the authorisation , including any  

objection or challenge to the authorisation  and to request a review or  to  make  an  

application  to  the  Court  of  Protection  if  necessary.  For  details regarding who can 

undertake the role of the Relevant Personôs Representative see Chapter 9 and 

Appendix 4 of this document. 

 
 

2.22   If there is no one available among friends or family, then the supervisory body must 

appoint  a person, who may be paid, to act  in a professional capacity as the 

representative for the duration of the authorisation. 

 
 

STAGE SEVEN 
 

2.23  Managing authorities have a duty to: 
 

Å Take  all  practical  steps  to  ensure  that  the  relevant  person  and  their 

representative understand what the authorisation means for them and how they 

can apply to the Court of Protection or request a review 

Å Ensure that any conditions attached to the authorisation are met; and 

Å Monitor the individualôs circumstances as any change may require them to 

request that the authorisation is reviewed. 

 
 
2.24   The managing authority can apply for a further authorisation when the authorisation 

expires, in which case the procedures from Section One would be repeated. It is 

good practice for managing authorities to reassess the relevant person 28 days prior 

to the authorisation expiring and reapply for a standard authorisation if appropriate. 
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STAGE EIGHT 
 

2.25   A  Part 8 review may be carried out while an authorisation is in place for the following 

reasons: 

 
 

Å The managing authority requests a review because the personôs 

circumstances have changed. 

 
Å The relevant person or their representative requests a review. 

 

 
 

2.26 The  supervisory  body  must instruct assessor (s) to conduct a review if  asked  to  

do  so  as  above. Assessments would be carried out for any of the criteria for 

authorisation affected by any change of circumstances. The outcome of the review 

may be to terminate the authorisation, change, remove or add to  vary the conditions 

attached. The managing authority, the relevant person and their representative must 

be informed of the outcome of a review. 

 
 

2.27   The relevant person, or the person appointed as their representative can at any time 

request that an authorisation be reviewed by the supervisory body and also has the 

right to make an application to the Court of Protection to challenge the decision to 

authorise deprivation of liberty at any time. 

 
 

2.28   Where an IMCA is instructed, they can provide support with a review or with an 

application to the Court of Protection. Any other person may apply to the Court of 

Protection for permission to challenge a decision to deprive someone of their liberty. 

Legal Aid is available for s21 Appeals by the person deprived of liberty or their 

representative to the Court of Protection. 
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3. What is deprivation of liberty? 
 
 
 

3.1     The DoLS Code of Practice lists the factors which may indicate a deprivation of 

liberty is taking place. These are still relevant but must now be read in the light of 

this decision of the Supreme Court on March 19th 2014. P v Cheshire West & Chester 

Council, P & Q v Surry CC (2014) UKSC 19 

 
 

Referred to as the ACID Test , The Supreme Court has now confirmed that 

there are two key questions to ask,:  

Is the person subject to continuous supervision and control? All three elements 
 

must be present ï the oversight must be continuous (though does not have to be óin 

line of sightô), it must amount to supervision, and have a clear element of control. 

AND 

Is the person free to leave? The person may not be asking to go or showing by 
 

their actions that they want to but the issue is about how staff would react if the person 

did try to permanently leave or if relatives/friends asked to remove them. 

In all cases, the following are not relevant to the application of the test: 

(1) the personôs compliance or lack of objection; 
 

 

(2) the relative normality of the placement (whatever the comparison made); and 
 
 

(3) the reason or purpose behind a particular placement. 
 

 
 

It is now clear that if a person lacking capacity to consent to the arrangements is 

subject both to continuous supervision and control and not free to leave, they 

are deprived of their liberty and a DoLS authorisation must be requested. 

 
 

A link to the DoLS Code of Practice is included in Chapter 1 of this document. 

To read the full judgement click on the link below. 

http://supremecourt.uk/decided-cases/docs/UKSC_2012_0068_Judgment.pdf 

http://supremecourt.uk/decided-cases/docs/UKSC_2012_0068_Judgment.pdf
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3.2 Section 6 (4) of the Mental Capacity Act 2005 (Paragraph 6.40 of the MCA Code of 
 

Practice) states that someone is using restraint if they: 
 
 
 

Å Use force ï or threaten to use force ï to make someone do something that 

they are resisting, or 

Å Restrict a personôs freedom of movement, whether they are resisting or not. 
 

 
 

3.3     Paragraphs  6.40  to  6.48  of  the  Mental  Capacity  Act  Code  of  Practice  contain 

guidance about the appropriate use of restraint. Restraint is appropriate when it is used 

to prevent harm to the person who lacks capacity and it is a proportionate response to 

the likelihood and seriousness of harm. Appropriate use of restraint falls short of 

deprivation of liberty. 

 
 

3.4     However, where the restriction or restraint is frequent, cumulative and ongoing, 

or if there are any other factors present, care providers should consider whether 

this has gone beyond permissible restraint, as defined within The Mental Capacity Act. 

If so, they must apply for authorisation under the DoLS deprivation of liberty 

safeguards (as explained in Chapter 7 of this guidance document) or change their care 

provision to reduce the level of restraint to a less restrictive option. 

 
 

4. Key points regarding the deprivation of liberty safeguards - DOLS 
 
 

4.1     People who suffer from an impairment or disturbance in the fuctioning of the mind or 

brain, such as dementia,  a profound learning disability, or those with a Neurological 

condition such as a Brain Injury,  who lack the mental capacity to consent to the care 

or treatment they need, should be cared for in a way that does not limit their rights or 

freedom of action. In some cases members of this vulnerable group need to be 

deprived of their liberty for treatment or care because this is necessary in their best 

interests to protect them from harm. 

 
 

4.2     The aim of the DoLS is to provide legal protection for those vulnerable people who 

are deprived of their liberty other than under the Mental Health Act 1983 (amended in 

2007), to prevent arbitrary decisions to deprive a person of liberty and to give rights 

to challenge deprivation of liberty authorisations. 
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4.3     The safeguards apply to people who lack capacity to consent to treatment, and who 

have an impairment or disorder of the mind. 

 
 

4.4     The five statutory principles under pinning the Mental Capacity Act 2005 will apply to 

the operation of these safeguards, any act or decision for the person  is in their best 

interests and aims to cause least interference with the  personôs rights and freedoms. 

 
 

4.5    A Deprivation of liberty can occur when a person  is living in a settings other than a  

hospital or care home such as supported living  or in their own home, where the local 

authority or NHS body are either  directly or indirectly responsible,   authorisation needs 

to be sought from the Court of Protection.  Furthermore when a person is in their own 

home and the Local Authority or Health Board is aware or ought to be aware that the 

person is deprived of their liberty they have a positive duty to investigate and take 

reasonable  and proportionate measures to reduce any DOL if not to seek the 

authorisation from the COP. These are different arrangements than to those under the 

deprivation of  liberty safeguards and you should follow your organisations policy / 

guidance and seek advice from your  legal department . 
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5. Who is covered by the Deprivation of Liberty Safeguards? 
 
 
 
 
5.1     The deprivation of liberty safeguards cover patients in hospital, and people in care 

homes registered under the Care Standard Act 2000, whether placed under public 

or private arrangements. 

 
 

The safeguards apply to people aged 18 and over who: 

(i) Suffer from a disorder or disability of mind 

and 
 
 

(ii) Lack the capacity to give consent to the arrangements made for their care or 

treatment 
 

and 
 

 
 

(iii) For whom such care (in circumstances that amount to a deprivation of liberty within 

the meaning of Article 5 of the European Convention of Human Rights) is considered, 

after an independent assessment, to be a necessary and proportionate response in 

their best interests to protect them from harm. 

 
 

5.2      NOTE:  These  safeguards  cannot  be  used  to  detain  people  in  hospital  for  the 

treatment for a mental disorder in situations where the Mental Health Act 1983 could 

be used if they are thought to object to being in hospital or to receiving treatment for 

their mental health 

 
 

5.3     This will mean that people who object will be treated in broadly the same way as 

people with capacity who are refusing treatment for mental disorders and who need to 

be detained as a result. 

 
 

5.4     People  who  need  to  be  covered  by  the  deprivation  of  liberty  safeguards  are 

anticipated to be mainly those with significant learning disabilities or people suffering 

from dementia or some similar disability, but they also include those who have other 

neurological conditions, for example; as a result of a brain injury. 
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5.5     The  deprivation  of  liberty  safeguards  do  not  apply  to  people  other  than  those 

identified within the above categories, for example; those living within their own 

home, a sheltered or a very sheltered housing scheme. Should a person in such a 

setting currently be, or at risk of being, deprived of their liberty then an application 

should be made to the Court of Protection to authorise the arrangements. 
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6. Mental Capacity 

  

The acts definition of a person who lacks capacity in relation to a matter if at the material 

time the person is unable to  make a decision  in relation to the matter because of an 

impairment of or a disturbance in the functioning of the mind or the brain 

 
 

6.1 For clarification of capacity issues, staff should see chapter 4 of the Mental Capacity 
 

Act Code of Practice (MCA) 2005. 
 

 
 

6.2     In  accordance  with  the  five  statutory  principles  in  the  MCA  2005,  the  initial 

assumption must always be that a person has the capacity to make a decision, unless 

it can be established that they lack capacity. 

 
 

6.3     Capacity is assessed in relation to an individualôs capacity to make a particular 

decision at the time it needs to be made and is judged on objective criteria, rather than  

on  the  basis  of  assumptions  regarding  age,  appearance,  condition  or 

behaviour. 

 
 

6.4 There is a two-stage test for capacity:- 
 

 
 

(i)       Does the person have an impairment of the mind of brain, or is there some 

sort of disturbance affecting the way their mind or brain works?  (Whether 

temporary or permanent). 

 

(ii) If so, does the impairment or disturbance mean that the person is unable to 

make the decision in question ï in this case, whether they should receive 

care or treatment that involves depriving them of their liberty ï at the time it 

needs to be made? 

 

Although the Code of Practice advises to do the diagnostic test first and if there is evidence of 

an impairment of , or disturbance in the functioning of the mind or brain to then carry out the 

functional test , however in PC and NC v City of York (2013) EWCA civ 478  - the Court of 

Appeal stated that it is better to undertake the four stage functional part of the test first and 

then if found to lack capacity to provide evidence of the link between the incapacity and the 

mental impairment. ( causative nexus). 
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The Functional Test for Capacity 
 
 

6.5     The functional test is to determine if the person has mental  capacity to consent to 

being accommodated in a hospital or care home and the arrangements in place  for 

their care and treatment , there are 4 elements  

 
 

(i)       Do they have an understanding of what decision they need to make 

and why they need to make it? 

 
 

(ii)      Do they have an understanding of the likely consequences of making, 

or not making the decision? 

 
 

(iii)      Are they able to understand, retain, use or weigh up the information 

relevant to the decision? 

 
 

(iii) Can they communicate their decision by any means, including via an 

interpreter or with the help of a speech and language therapist or 

communication aids? 

 

 

 

The Diagnostic Test for Capacity 
 

 
 

6.6     If found to lack capacity is this because the person has an impairment of, or a 

disturbance in the functioning of, their mind or brain? 

 
 

6.7 If the answer to this question is ñnoò the person does not lack capacity as defined by 
 

MCA 2005 and this guidance does not apply to their situation. 
 
 

6.8     The decision as to whether somebody has capacity is made ñon the balance of 

probabilitiesò.  This means that, in order to determine that a person lacks capacity to 

make a decision at the time it needs to be made, it is necessary to be able to 

demonstrate that it is more likely than not that the person lacks capacity,  however the 

burden of proof lies with the person assessing capacity. 
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Documenting capacity assessments 
 
 

6.9     The first statutory principle of the MCA 2005 is that there is an assumption of 

capacity.  It is therefore important for staff to record any reasons for considering that 

a person does not have capacity in relation to a specific decision. 

 
 

6.10   Where there is evidence of impaired decision-making capacity, this evidence should 

be recorded. 

 
 

6.11   The MCA Code of Practice states that ñwhere assessments of capacity relate to 

day to day decisions and caring actions, no formal assessment procedures or recorded 

documentation will be required.ò    However, it goes on to  state  that  the  more important 

a decision is, the greater the need for clear recordings and that it is ñgood practice that 

a proper assessment of capacity is made and the findings of that assessment are 

recorded in the relevant professional records.ò 

 
 

6.12   It is important to note that the diagnostic test for capacity does not always involve 

the assessment of a patient by a doctor. An informal carer, paid carer, social worker 

or other decision maker may have available to them sufficient information to determine 

that a person suffers from a condition or a disability that affects their decision making 

ability.  It is inappropriate to subject people to repeated medical or psychiatric 

assessments where there is sufficient information for the Decision Maker to determine 

their capacity. 

 
 

6.13 All attempts to assist a person to make the decision themselves should be recorded. 
 

 
 

Best Interests 
 
 

6.14   The fourth statutory principle of the MCA 2005 is that any act done for, or any 

decision made on behalf of a person who lacks capacity must be done, or made, in 

that personôs ñbest interests.ò 

 
 

6.15   Chapter 5 of  the  MCA  Code  of  Practice  states that a  person who  is  trying  to 

determine the best interests of a person who lacks capacity to make a specific decision 

should:- 

 

a)  Encourage participation 
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b)  Identify all relevant circumstances 
 

c)  Find out the personôs views, where possible 

 

d)  Avoid discrimination 

e)  Assess whether the person might regain capacity 
 

f) Ensure  that  decisions  regarding  life-sustaining  treatment  are  not 

motivated by a desire to bring about the personôs death. 

g)  Consult others 
 

h)  Avoid restricting the personôs rights. 
 

 
 

6.16   It is the decision makerôs decision as to what is in the best interests of a person 

who lacks capacity.  The identity of the Decision Maker will vary with the type of 

decision being made.  For most day to day care decisions this will be the family carer 

or paid carer, with regard to medical treatment it will be the responsible health care 

professional and where an attorney or deputy has been appointed under a Lasting 

Power of Attorney or by the Court of Protection, it will be the Attorney or Deputy if 

the decision falls within the scope of their authority. 

 
 

6.17   It is possible for a decision to be made by joint decision makers, for example when 

putting together a care plan for a person who lacks capacity which involves input from 

different Health and Social Care staff.  It is essential that clear recording identifies who 

is or are the Decision Makers with regard to specific decisions and the reasons for 

reaching the decision that the best interests of the people who lacks capacity are met. 
 

 
 

The less restrictive option 
 
 
 

6.18   The fifth key principle of the Mental Capacity Act 2005 states that; ñbefore an act is 

done or a decision is made (which has been assessed to be in the personôs best 

interests) regard must be had to whether the purpose for which it is needed can be 

as effectively achieved in a way that is less restrictive of the personôs rights and 

freedom of action.ò 

 
 

6.19   Section 5 of the Mental Capacity Act provides legal protection for people who care 

for or treat someone who lacks capacity provided that the Actôs principles are followed 

and that action is taken in the incapacitated personôs best interests. 
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6.20   However as identified in Chapter 3 of this guidance , the Mental Capacity Act can 

only be used to restrain people to the extent that the restraint is:- 

 
 

a) necessary to protect the person who lacks a capacity from harm and 

b) in proportion to the likelihood and seriousness of that harm. 

 
 

6.21   Section 5 of the Act does not give protection to decision makers for actions that deprive 

a person of their liberty, unless a standard and / or an urgent authorisation is obtained. 

 

The Mental Health Act 1983 (amended 2007) or Mental Capacity Act 2005 
(MCA)? 

 
 

6.22   There are times when a person lacks capacity to their care and treatment but are 

ineligible under the DoLS Framework or it may be more appropriate to use the Mental 

Health Act to detain and treat somebody who lacks capacity to consent to treatment in 

circumstances where the person falls into any of the categories in MCA  schedule 1A 

they would be ineligible for a DoLS Authorisation . there may be times when either 

DoLS or MHA can be used, however considerations should not be made based on 

preference of assessor, arbitrary decision making, belief one regime is less restrictive 

that the other,  whilst both offer safeguards to the persons rights, they do differ and any 

decision needs to be based on the regime which best protect the interests of the person 

 

Please see the MHA Code of Practice, chapter 13.10 for further guidance: 

https://gov.wales/sites/default/files/publications/2019-03/mental-health-act-

1983-code-of-practice-mental-health-act-1983-for-wales-review-revised-

2016.pdf 

 

 

 

 

 

 

 

 

 

https://gov.wales/sites/default/files/publications/2019-03/mental-health-act-1983-code-of-practice-mental-health-act-1983-for-wales-review-revised-2016.pdf
https://gov.wales/sites/default/files/publications/2019-03/mental-health-act-1983-code-of-practice-mental-health-act-1983-for-wales-review-revised-2016.pdf
https://gov.wales/sites/default/files/publications/2019-03/mental-health-act-1983-code-of-practice-mental-health-act-1983-for-wales-review-revised-2016.pdf
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7. The Deprivation of Liberty Safeguards Process 
 

 
 

7.1     There are some circumstances in which depriving a person, who lacks capacity to 

consent to the arrangements made for their care or treatment, of their liberty is 

necessary to protect them from harm and is in their best interests. In such 

instances and in order to ensure that no individual who may lack capacity to consent 

to the arrangements made for their care or treatment is unlawfully deprived of their 

liberty, the following procedure should be followed; 

 
 

7.2     To obtain authorisation to deprive someone of their liberty, managing authorities 

(care homes or hospitals) have to apply for authorisation following the processes set 

out in this chapter. Once an application has been received, the supervisory body 

(Health Board - HB or Local Authority - LA) must follow the assessment processes 

before it can authorise deprivation of liberty. It should be borne in mind that an 

authorisation for deprivation of liberty does not, in itself, give authority to treat 

people, nor do anything else that would normally require their consent. 

 
 

7.3     In the vast majority of cases, it should be possible to plan in advance (up to 28 days) 

so that a standard authorisation can be obtained before the deprivation of liberty 

begins. There may, however, be some exceptional cases where the need for the 

deprivation of liberty is so urgent that it is in the best interests of the person for it to 

begin while the application is being considered. In that case, the managing authority 

may give an urgent authorisation for up to seven days. 

 
 

7.4     A managing authority has responsibility for applying for authorisation of deprivation 

of liberty for any person who may come within the scope of the deprivation of liberty 

safeguards. 

 
 

7.5     If a healthcare or social care professional thinks that an authorisation is needed, 

they should inform the managing authority. This might be as a result of a review or 

needs assessment but could happen at other times. 
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7.6     A supervisory body is responsible for considering requests, for commissioning the 

required assessments, and where all the six assessments agree for authorising the 

deprivation of liberty. 
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The Role of the Managing Authority 
 
 
 

7.7     A managing authority has responsibility for applying for authorisation of deprivation 

of liberty for any persons who may come within the scope of the deprivation of 

liberty safeguards: 

 
 

Å In the case of an NHS hospital, the managing authority is the NHS 

body responsible for the running of the hospital in which the relevant person 

is, or is to be a resident. 

 
 

Å In the case of a care home or a private hospital, the managing authority 

will be the person registered, or required to be registered, under Part 2 

of the Care Standards Act 2000 in respect of the hospital or care home. 

 
 

7.8  Should the managing authority feel that an application for deprivation of liberty 

is necessary they must complete Form 1. This form must be sent to the 

supervisory body within 1 working day of a DoLS concern being raised. 

 
 

In the Health Board the senior nurse on duty for the ward should complete Form 

1. The appropriate matron must be made aware of the application and receive a 

copy of the form which they must scrutinise to ensure it is completed 

appropriately, including the full details of the ward and hospital. This will prevent 

any delay in the supervisory body commencing the assessment process. 

 

The Health Board has a dedicated DoLS email address that all forms must be 

sent to:  SBU.DOLS@wales.nhs.uk 

 

The Managing Authorities must ensure the forms are fully completed and  
 

 
 

Each Local Authority must make the care homes/managing authorities within their                
area of responsibility aware of its DoLS application process. All forms must be sent 
to the relevant Local Authority :   

Swansea : Supervising.DOL@swansea.gov.uk   

Neath Port Talbot CBC: povaadmin@npt.gov.uk 

 

 

 

mailto:SBU.DOLS@wales.nhs.uk
mailto:Supervising.DOL@swansea.gov.uk
mailto:povaadmin@npt.gov.uk
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7.9     Wherever possible, applications for deprivation of liberty authorisations should be 

made before the deprivation of liberty commences. However, where a deprivation 

of liberty unavoidably needs to commence before a Standard Authorisation can 

be obtained, an Urgent Authorisation can be given by the managing authority, 

which will make the deprivation of liberty lawful for seven days provided a 

Standard Authorisation  has  been  applied  for.  Should  this  situation  arise  the  

managing authority must notify the supervisory body that an Urgent Authorisation 

has been given, using the relevant section on the Form 1 and evidencing all the 

criteria have been met This seven day period of Urgent Authorisation can be 

extended in exceptional circumstances with the Authority of the Supervisory Body.  

 
 

7.10 A managing authority can give itself an Urgent Authorisation for deprivation where: 
 
 
 

Å where they believe the criteria for a standard authorisation are met and  believe 

that they cannot wait for a standard authorisation before the deprivation begins 

because the needs are so urgent . 

 

Or 
 

Å It has made a request for a standard authorisation, but believes that the need 

for a person to be deprived of liberty has now become so urgent that deprivation 

of liberty needs to begin before the request is dealt with by the supervisory 

body. 

 
 

7.11 This means that an urgent authorisation can never be given without a request for 

standard authorisation being made simultaneously (with exceptions during covid 

pandemic please see the additional government guidance). Therefore, before 

giving an urgent authorisation, a managing authority will need to have a 

reasonable expectation that the six qualifying requirements for a standard 

authorisation are 

likely to be met. 
 

 
 

7.12 Urgent authorisations should normally only be used in response to sudden 

unforeseen needs. However they can also be used in care planning (for example, to 

avoid delays in transfer for rehabilitation, where delay would reduce the likely benefit 

of the rehabilitation). The relevant section on FORM 1 must be completed and 

emailed to the supervisory body. 
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7.13   The managing authority must keep a written record of any urgent authorisations 

given, including details of why it decided to give an urgent authorisation and give a 

copy to the relevant person and any other involved persons. 

 

7.14   If there are exceptional reasons why the request for a standard authorisation cannot 

be dealt with within the five day period of the Urgent Authorisation, the managing 

authority may ask the supervisory body to extend the duration of the urgent 

authorisation for a maximum of a further seven days. For this purpose Form 1a 

must be completed. The relevant person must also be informed of the request of an 

extension of the urgent authorisation. 

 
 

The SB may only extend the duration of the urgent authorisation if: 
 
 
 

Å The managing authority has made a request for a standard authorisation 
 
 
 

Å There are exceptional reasons why it has not yet been possible to make a 

standard authorisation, and 

 
Å It is essential for the deprivation of liberty to continue while the supervisory 

body makes its decision. 

 
 

7.15  The supervisory body must notify the managing authority of the length of any extension 

granted. For this purpose FORM 1a must be completed. The supervisory body  must  

ensure  that  the  relevant  person  understands  the  effect  of  the authorisation 

and the right to challenge the decision. 

 
 

7.16 If the supervisory body does not extend the authorisation, it must inform the 

managing authority of its decision and the reasons for it. The supervisory body must 

also inform the relevant person and any section 39A IMCA. 

 
 

7.17   The managing authority is responsible for ensuring that it does not deprive a person 

of their liberty without an authorisation. Where a request for an authorisation is 

refused, it will need to review the relevant personôs actual or proposed care 

arrangements to ensure that a deprivation of liberty is not allowed to either continue or 

commence. The Best Interests Assessor should advise the managing authority should 
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they believe that an urgent review or strategy meeting is required. Ensuring that the 

urgent review or strategy meeting takes place is the responsibility of the managing 

authority. 

 

7.18   Prior to applying for a DoLS authorisation the managing authority must ensure that 

the relevant person and any other interested party (family, carer, donee, IMCA), are 

made aware of the application and what that will entail. They should be given a copy 

of the appropriate DoLS leaflet once they have received a verbal explanation. 

 

 
The Role of the Supervisory Body 

 
 
 
7.19   On receipt of the application from the managing authority the supervisory body will 

check the validity of the application and will refer the application back to the managing 

authority if insufficient fundamental details are not included. The timescale starts from 

the time the DoLS assessors are commissioned by the supervisory body. All 

assessments must be completed 21 days from instruction for a standard authorisation 

and 5 days from instruction for an urgent authorisation. 

 
 

7.20   On receipt of a completed application from a managing authority, the supervisory 

body identifies if the relevant person has somebody to support them who is not 

engaged   in   providing   care   or   treatment   in   a   professional   capacity   or  for 

remuneration. If they do not, the supervisory body must instruct an IMCA to support 

the relevant person. 

 
 

7.21  The supervisory body contacts the assessors to undertake the six qualifying 

assessments, recognising that the assessments to be carried out by the Best Interests 

Assessor will differ depending on whether or not they are an Approved Mental Health 

Practitioner. In the majority of situations the assessors (of which no less than two can 

be involved) will be a Best Interest Assessor and a Dr approved under section 12 of 

the Mental Health Act 1983 or a Dr with the relevant experience in the diagnosis or 

treatment of mental disorder. 

 
 

7.22    In the event that an urgent authorisation is in place the supervisory body will notify 

the assessors required to undertake the six assessments and any Independent Mental 

Capacity Advocate (IMCA) appointed of the five day timescale in which the 

assessments need to be completed. 
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The Six Assessments 
 
 
7.23  As soon as the supervisory body has confirmed that the request for a standard 

authorisation  should  be  pursued,  it  must  obtain  the  relevant  assessments  to 

ascertain whether the qualifying requirements of the deprivation of liberty safeguards 

are met. Assessments must be completed within 21 days from instruction for a 

standard deprivation of  liberty authorisation, and  5  days from  instruction for an 

urgent authorisation. 

 
 

7.24   The six assessments that are required to be completed By  at least two assessors , 

the Mental Health and best Interests Assessors must be a different person With an 

appropriate degree of objectivity (see DOLS code of Practice 4.13 &4.18) . 

 
 

7.25   The  assessments  are  set  out  in  the  order  in  which  it  will  normally  be  most 

appropriate for them to be completed. It is recommended that the best interests 

assessment, which is likely to be the most time-consuming, is not started until there 

is a reasonable expectation that the other qualifying requirements are met. 
 

 
 

7.26  The following table explains at a glance the type of assessment that is required, its 

purpose and who it should be undertaken by: 

 
 

Type of Assessment Purpose of the assessment 

Age Assessment 
 

Mental Health Assessor or Best Interest 
 

Assessor 

The purpose of the assessment is 
 

simply to confirm whether the 

relevant person is aged 18 or over. 
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No Refusals Assessment 
 

Undertaken by Anyone eligible to be a 

Best Interest Assessor   

 
 

The purpose of the assessment is to 

establish whether an authorisation to 

deprive the relevant person of their 

liberty would conflict with another 

existing authority for decision-making 

for that person; such as a valid 

decision by a Court Appointed Deputy 

or an advanced decision to refuse 

treatment. 

Mental Capacity Assessment 
 

Undertaken by anybody who is eligible 

to act as mental health assessor or a best 

interest assessor. 

(Taking into account any experience the 

assessor may have of the nature of 

personôs condition and potential 

advantage if person is already be known) 

to assessor)  

The purpose of the assessment is to 
 

establish whether the relevant person 

lacks capacity to decide whether or 

not they should be accommodated in 

the relevant care home or hospital to 

be given the care or treatment. 

 
 

Mental Health Assessment 
 

Undertaken by a doctor who is either 

approved under section 12 of the Mental 

Health   Act   1983,   or   is   a   registered 

medical practitioner with at least 3 years 

post registration experience in the 

diagnosis or treatment of mental disorder. 

 
 

The purpose of the assessment is to 

establish whether the relevant person 

has a mental disorder within the 

meaning  of  the  Mental  Health  Act 

1983. This means any disorder or 

disability of mind, including learning 

disabilities although excluding 

dependence on alcohol or drugs. 

 
 

It is not an assessment to determine 

whether the relevant person requires 

mental health treatment but specifically 

if a disorder exists. 

 
 

Eligibility Assessment 
 

Undertaken  by  a  practitioner  who  is 

 
 

The purpose of the assessment is to 

clarify the relevant personôs status or 
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eligible  to  undertake  a  mental  health 
 

assessment or a best interest 

assessment. 

potential   status   under   the   Mental 
 

Health Act 1983. For example a person 

would not be eligible for a deprivation 

of liberty authorisation if they are 

detained as a hospital in- patient under 

the Mental Health Act 

1983 or if the authorisation, if given, 

would be inconsistent with an 

obligation placed on them under the 

Mental Health Act 1983. 

 
 

Best Interests Assessment 
 

Undertaken by the best interests 

assessor with the appropriate skills and 

experience who may be: 

1. Approved Mental Health Professional 
 

2.  Social  Worker,  registered  with  
Social Care Wales. 

 

3.  First  level nurse  registered  with  the 
 

Nursing and Midwifery Council 
 

4. Registered Occupational Therapist 
 

5. Chartered Psychologist 
 
 

 
 

The purpose of the assessment is to 

establish if deprivation of liberty is 

occurring or is going to occur and if 

so, whether: 

Å It is in the best interests of the 

relevant person to be deprived 

of their liberty 

Å It is necessary for them to be 

deprived of liberty in order to 

prevent harm to themselves and 

Å Deprivation   of   liberty   is   a 

proportionate response to the 

likelihood  of  the  relevant 

person suffering harm and the 

seriousness of that harm. 

 

 
 

7.27   The Act states that where an óequivalent assessmentô to any of these assessments 

has already been obtained, it may be relied upon instead of obtaining a fresh 

assessment. An example could be a recent assessment carried out for the Mental 

Health Act 1983 (amended 2007). 
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Any equivalent assessment used must be attached to the corresponding 

assessment form. Assessment Forms 3, 3A & 4 are to be used for the purpose of 

recording the six assessments 

 
 

7.28 An equivalent assessment is an assessment that: 
 

Å has been carried out in the preceding 12 months, not necessarily for the 

purpose of a deprivation  of liberty authorisation. 

 
 

Å meets all the requirements of  the  deprivation  of  liberty assessment (it is 

unlikely that all the requirements could be met for a Best Interests Assessment), 

 
 

and 
 

Å The supervisory body accepts and sees no reason why it should no longer be 

accurate. 

 
7.29   Great care should be taken in deciding to use an equivalent assessment and this 

should not be done routinely. It is necessary to record the reasons if a decision is taken 

to use an equivalent assessment. Where the required assessment is an age 

assessment, there is no time limit on the use of an equivalent assessment. 

 
 

7.30   Further details regarding the six assessments can be found in Appendix 3 of this 

document. 

 
The Best Interests Assessor 

 
 
7.31   The first task of the Best Interests Assessor is to establish whether deprivation of 

liberty is currently occurring or is going to occur within the next 28 days, since there 

is no point in the assessment process proceeding further if deprivation of liberty is 

not an issue. 

 
 

7.32   If the Best Interests Assessor considers that deprivation of liberty is occurring or is 

likely to occur within 28 days they should start a full best interests assessment, 

involving the relevant person within the process as much as is possible and practical 

and helping them to participate within the decision-making. 
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7.33    In addition to undertaking their own assessments the Best Interests Assessor will 

be required to liaise with the Mental Health Assessor about the conclusion of their 

assessment about  how  the person is affected by the deprivation of liberty    

 
 

7.34   Within the process of assessment, the Best Interests Assessor must involve the 

relevant person in the assessment process as much as is possible and practical, 

and help them to participate in decision-making. The relevant person should be 

given the support needed by the Best Interests Assessor to participate and the 

appropriate means for communication or language where applicable. 

 
 

7.35 Within the process the Best Interests Assessor will need to consider: 
 
 
 

Å Whether any harm to the person could arise if the deprivation of liberty does 

not take place? 

Å What that harm would be? 
 

Å How likely that harm is to arise ï i.e. is the level of risk sufficient to justify a 

step as serious as depriving a person of their liberty? 

Å What other care options are there which could avoid deprivation of liberty? 
 

Å If deprivation of liberty is currently unavoidable, what action could be taken to 

avoid it in the future? 

 
 

7.36   In addition the Best Interests Assessor should, as far as is practical and possible, 

seek the views of: 

Å Anyone the relevant person has previously named as someone they want to 

be consulted 

Å Anyone involved in caring for the person 
 

Å Anyone interested in the personôs welfare (for example, family carers, other 

close relatives, or an advocate already working with the person) and 

Å Any deputy representing the relevant person 
 

 
 

7.37   The Best Interests Assessor is required to provide an independent and objective 

view of whether or not there is a genuine justification for deprivation of liberty, taking 

into account all the relevant views and factors. In some cases a single organisation 



34 

 

will be both the managing authority and the supervisory body and the DoLS do not 

prevent it from acting in both capacities. However, the regulations state that the Best 

Interests Assessor should not be directly involved within the care provision of the 

relevant person or directly providing services to the relevant person. 

 
 

7.38 If the Best Interests Assessment supports a deprivation of liberty, they must state 

what the maximum duration should be. This must not exceeding 12 months. The 

Best Interests Assessor should: 

 
 

Å Set out the reasons for selecting the period stated, and 
 

Å Take into account any available indication of how likely it is that the relevant 

personôs circumstances will change, including the expected progression of 

illness or disability 

 
 

7.39   The underlying principle is that the deprivation of liberty should be for the minimum 

period necessary so, for the maximum 12-month period to apply, the Best Interests 

Assessor will need to be confident that there is unlikely to be a change in the 

personôs circumstances that would affect the authorisation within that timescale. 

 
 

7.40   The Best Interests Assessor must provide a report that explains their conclusion and 

give reasons for it. They must state in their assessment the name and address of every 

interested person whom they have consulted in carrying out the assessment. 

 
 

Family and friends may not be confident about expressing their views and it is the 

responsibility of the Best Interests Assessor to enable them to do so ï using support 

to meet communication or language needs as necessary. 

 
 

NOTE:  If  translators  are  required,  independent  translators  should  be  instructed. 

Family members should not act as interpreters for other members of their family. 

 
 

7.41   If the Best Interests Assessor does not support deprivation of liberty, then their 

report should aim to be as useful as possible to the providers of care in deciding on 

future action and care provision. A copy of the report should be included in the relevant 

personôs care plan or case notes to ensure that their views about how 
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deprivation of liberty can be avoided are made clear to the providers of care and 

relevant staff. 

 
 

7.42   If it appears that the relevant person is being deprived of their liberty, It is the 

role of the Best interest assessor to identify if there is anyone they recommend to 

become the relevant persons representative, (see DOLS code of practice 7.12.-7.21 

for process of selection )  Where the BIA is unable to recommend a Relevant Personôs 

Representative the Supervisory Body must appoint a Relevant Personôs 

Representative Who can support the Relevant  person in a professional capacity. 

 
 

7.43 As soon as possible after carrying out their assessments, the Best Interests 

Assessor must provide a report that explains their conclusions and their reasons to 

the Supervisory Body . 

 

 

Granting a Standard Authorisation. 
 
 
 
7.44          If  all  the  assessments  in  the  standard  authorisation  assessment  process 

indicate that the relevant person meets all the qualifying requirements, then the 

supervisory body must give a deprivation of liberty authorisation.  For this purpose 

Form 5 must be used. Copies of all the assessments must be attached to this form 

prior to sending to the managing authority and recipients 

 
 

7.45 The supervisory body may attach conditions to the authorisation. 
 

 
 

7.46   The supervisory body must set the period of the authorisation, which must not be longer 

than that recommended by the Best Interests Assessor. 

 
7.47   As  soon  as  possible  after  giving  the  authorisation,  the  supervisory  body  must 

forward a copy of the authorisation to : 

 
 

Å The managing authority 
 

Å The relevant person 
 

Å The Relevant Personôs Representative 
 

Å Any involved 3 9 a  IMCA   

¶ Every interested person consulted by the best interest assessor  
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7.48   If any of the assessments concludes that one of the requirements is not met, then 

the assessment process should stop immediately and authorisation may not be 

given. 

The  nominated  person  for  the  supervisory  body  must  forward  a  copy  of  the 

Form 6 to the: 

 
 

Å The managing authority, 
 

Å The relevant person, 
 

Å The section 39A IMCA 
 

Å Every interested person consulted by the Best Interests Assessor in their 

report as somebody consulted in carrying out their assessment 

 
 

Anyone still engaged in carrying out an assessment must be contacted and given 

notice that they are not required to complete the assessment. Notice must be given 

in writing to the assessors. 

 
 
 

7.49  The supervisory body must ensure that they keep records of all documentation sent 

and received during the DoLS process. 

 

 
The Independent Mental Capacity Advocate - IMCA 

 

 
 

7.50   DoLS provides a statutory right to  advocacy for people being assessed for , or subject 

to DoLS There are a number of ways a IMCA can be appointed :  

(i) 39A  IMCA can be appointed where there is nobody appropriate to consult, other than 

people engaged in providing care or treatment for the relevant person in a professional 

capacity or for remuneration  

(ii) 39C IMCA where there are gaps in appointing a relevant personôs representative , 

The appointment of the IMCA will end when a new representative is appointed. 

(III) 39D  the person or their RPR request an IMCA 39D the supervisory Body  have 

reason to believe that: the person would not access their rights without the support 

of an IMCA ; the person under DoLS or their RPR have failed or are unlikely  to 

exercise a relevant right when reasonable to exercise it.  

 
 

7.51   The managing authority must inform the supervisory body who must instruct an 
 

IMCA. 

 



37 

 

 

7.52   A 39A IMCA  instructed at  this  initial  stage  of  the  deprivation  of  liberty  safeguards 

process has additional rights and responsibilities compared to an IMCA more generally 

instructed under the Mental Capacity Act 2005. IMCAs in this context have the right to: 

 
 

Å Give information or make submissions to assessors, which assessors must 

take into account in carrying out their assessments 

Å Receive from the supervisory body any copies of any deprivation of liberty 

assessments that are undertaken 

Å Receive a copy of the outcome of the authorisation of deprivation of liberty, 

if authorised. 

Å Be  notified by the supervisory body if  they are  unable  to  authorise  an 

application for a deprivation of liberty. 

Å Apply to the Court of Protection for permission to take the relevant personôs 

case to the Court in connection with a matter relating to the giving or refusal 

of a deprivation of liberty by a supervisory body. 

 
 

FORM 11 can be used for this purpose. 
 

 
 

7.53   An IMCA will need to familiarise themselves with the circumstances of the person to 

whom the deprivation of liberty safeguards are being applied, and to consider what 

they may need to tell any of the assessors during the course of the assessment 

process. They will also need to consider whether they have any concerns about the 

outcome of the assessment process. 

 
 

7.54   Differences of opinion between an IMCA and an assessor should ideally be resolved 

while the assessment is still in progress. Where there are significant disagreements 

between  an  IMCA  and  one  or  more  of  the  assessors  that  cannot  be  resolved 

between them, the nominated person for the supervisory body should be informed 

by the Best Interests Assessor and IMCA before the assessment is finalised. The 

nominated person for the supervisory body should then consider what action might be 

appropriate. The objective should be, wherever possible, to resolve differences of 
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opinion informally in order to minimise the occasions at which it is necessary for an 
 

IMCA to make application to the Court of Protection. 
 

 
 
 

General provisions concerning assessments 
 
7.55   Assessors may examine and take copies of records which they consider may be 

relevant to their assessment. Assessors should list in their specific assessment 

which records they have examined. 

 
 

7.56   As soon as possible after carrying out their assessments, the assessors must give 

copies of their assessment report(s) to : 

 
 

Å the registered person for the managing authority 
 

Å the relevant person and their representative, and 
 

Å any IMCA involved. 
 

 
 

7.57  Assessors should make themselves aware of the supervisory bodyôs relevant 

departmental policies and procedures relating to both lone working and also to 

health and safety. 

 
 

7.58  Assessors should be mindful of the importance of sharing the principles of confidentiality 

within the DoLS process (see guidance in Chapter 1) recognising that they will be 

consulting with a range of people who will require reassurance about the use and 

retention of the information provided. 

 
 

7.59   Appendix 2 has a flowchart to inform both the supervisory body and the managing 

authority of the forms that must be completed during the DoLS process. 
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8. What if an application for a deprivation of liberty is refused? 
 
 
 

8.1     The managing authority is responsible for ensuring that the relevant person is not 

deprived of their liberty without an authorisation being approved by the supervisory 

body. 

 
 

8.2    The commissioners of care (a statutory body, or private funder) are responsible for 

ensuring that any care package is commissioned in compliance with the Code of 

Practice for the Mental Capacity Act 2005, and doesnôt include an inappropriate 

deprivation of liberty 

 
 

8.3     The  actions  that  both  managing  authorities  and  commissioners  of  care  should 

consider if a request is turned down will depend on the reason why the authorisation 

has not been given. 

 
 

Å If the Best Interests Assessor concluded that the person was not in fact 

being, or going to be, deprived of liberty, no action is likely to be necessary. 

 
 

Å  If the Best Interests Assessor concluded that the proposed deprivation of 

liberty was not in the personôs best interests, the registered person of the 

managing authority (in conjunction with the commissioner of the care) will 

need to consider how the care plan could be changed to avoid deprivation 

of liberty. They should examine carefully the reasons given in the Best 

Interests Assessorôs report and may find it helpful to discuss the matter with 

the Best Interests Assessor. Where appropriate, they should also discuss 

the matter with family and carers. If the person is not yet a resident in the care 

home or hospital, the revised care plan may not involve admission to that 

facility. 

 
 

Å If the mental capacity assessor concluded that the person has capacity to 

make decisions about their care, the managing authority will need to consider,  

in  conjunction  with  the  supervisory  body,  how  to  support  the person to 

make such decisions. 
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Å If the person does not have a mental disorder, the care plan will need to be 

modified to avoid a deprivation of liberty. 

 
 

Å  Where there is a valid refusal by an attorney or deputy or an applicable and 

valid advance decision, alternative care arrangements will need to be made. 

If there is a question about the refusal, a decision may be sought from the 

Court of Protection. 

 
 

Å If the person is under 18, use of the Children Act 1989 may be considered. 
 
 

FORM 6 must be completed where an authorisation is not granted ( see paragraph 
7.48) 

 

 
 

8.4     Where the Best Interests Assessor comes to the conclusion that the best interests 

requirement is not met, but if it appears to the Best Interests Assessor that the relevant 

person is already being deprived of their liberty, the Best Interests Assessor must 

inform the Authorised Signatory for the supervisory body and explain in their 

assessment why they have reached that conclusion. The supervisory body will need 

to liaise with the managing authority in order to ensure that a deprivation of liberty is 

not permitted to continue in the absence of an appropriate application having been 

made, The BIA will need to consider whether a referral to the relevant  Safeguarding 

Team needs to be made if there is an  unlawful Deprivation of liberty. The personôs 

care plan and the provision of care must be reviewed immediately and the changes 

made as soon as possible. The steps taken to end the deprivation of liberty should be 

recorded in the care plan. Where possible it will be important to involve family, friends 

and carers in speedily deciding how to prevent the unauthorised deprivation of liberty 

from continuing. 

 
 

8.5     It is the responsibility of the registered person of the managing authority to comply 

with the law in this situation and it will need to keep the personôs care under review 

to ensure that unlawful deprivation of liberty does not arise in future. 
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9. The role of the Relevant Personôs Representative 
 
 
 

9.1    It is the role of the Best interest assessor to identify an appropriate representative during 

their assessment and recorded on  Form 3. The selection process is an important part 

of the Act and Best Interest Assessor should have regard to AJ v A local Authority 

[2015] EWCOP 5 . 

 
 

9.2     Once  a  standard  authorisation  has  been  granted the supervisory Body must as 

soon as possible appoint a Relevant Personôs Representative for every person in 

respect of whom a standard authorisation for deprivation of liberty is issued. The 

representative is appointed at the time the authorisation is granted or very shortly 

thereafter. 

 
 

9.3 The role of the Relevant Personôs Representative, once appointed, is: 
 
 
 

Å to maintain regular face to face contact with the relevant person, ( refer to 

government guidance during Covid pandemic). 
 

Å to represent and support the relevant person in all matters relating to the 

operation of the deprivation of liberty safeguards, including, if appropriate, 

triggering a review, using an organisationsô complaints procedure on the 

personôs behalf or making an application to the Court of Protection. 

 
 

Note: This is a crucial role in the deprivation of liberty process, providing the 

relevant person with representation and support that is independent of the 

commissioners and providers of the services they are receiving. 

 

 

The  Managing  Authorityôs  responsibilities  toward  the  Relevant 

Personôs Representative 
 
 
 

9.4        Immediately after  a  standard  authorisation  has  been  issued,  the  managing 

authority must take all practical and appropriate steps to ensure that the relevant 

person and their representative understand: 

 
 

Å the effect of the authorisation 
 

Å their right to request a review 
 

Å the formal and informal complaints procedures that are available to them 
 

Å their right to make an application to the Court of Protection to seek a 
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variation or termination of the authorisation, and 

Å their right to request the support of a 39D IMCA. 
 

 
 

9.5    In providing information to the relevant person and their representative, the managing 

authority should take account of the communication and language needs of both the 

relevant person and their representative. Provision of information should be seen as 

an ongoing responsibility rather than a one-off activity. 

 
 

9.6     Further details regarding the role of the Relevant Personôs Representative including 

how they identified, appointed, selected and supported can be found in Appendix 4 of 

this document. 

 
 

9.7     The managing authority must monitor that the Relevant Personôs Representative 

keeps in regular face-to-face contact with the relevant person (please see  government 

guidance and policies of Care homes and Hospitals during  COVID pandemic). Where 

it becomes evident  that  this  is  not  happening  the  managing  authority  must  

inform  the supervisory body so that immediate action can be taken to appoint another 

representative 

 
 

Who can be a Relevant Personôs Representative? 
 
 

9.8 To be eligible as a Relevant Personôs Representative, a person must be: 
 

 
 

Å 18 years of age or over 
 

Å willing to be appointed, and 
 

Å able to keep in contact with the relevant person. 
 

 
9.9 The person must not be: 

 

 
 

Å prevented by ill health from carrying out the role of representative 
 

Å financially interested in the relevant personôs managing authority 
 

Å a close relative of a person who is financially interested in the care 

home or the hospital 

Å if the person is deprived of liberty in a care home or hospital, employed 

by, or providing services to, that care home or hospital 

Å employed to work in the relevant personôs supervisory body in a role 
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that is, or could be, related to the relevant personôs case. 

 

10.0   The appointment of a Relevant Personôs Representative is in addition to, and does 

not affect, any appointment of an attorney or deputy. The functions of the 

representative are in addition to, and do not affect, the authority of any attorney, the 

powers of any deputy or any powers of the court. 

 
 

10.1              There is no presumption that a relevant personôs representative should be the 

same as the person who would be their nearest relative for the purposes of the Mental 

Health Act 1983, even where the person is likely to be subject simultaneously to an 

authorisation under this procedure and a provision of the Mental Health Act 

1983. 
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11. Instructing an IMCA to act during a standard authorisation for a 
deprivation of liberty, when there is no Relevant Personôs 
Representative available. 

 
 
 

11.1    A person who is being deprived of their liberty will be in a particularly vulnerable 

position during any gaps in the appointment of a relevant personôs representative, 

since there may be nobody to represent their interests or to apply for a review on 

their  behalf.  In  these  circumstances,  if  there  is  nobody  who  can  support  and 

represent the relevant person (other than a person engaged in providing care and 

treatment for the relevant person in a professional capacity or for remuneration), the 

managing authority must notify the supervisory body, who must instruct a 39C IMCA 

to represent the relevant person until a new representative is appointed. 

 

 

11.2 At any time when the relevant person does not have a representative, it will be 

particularly important for supervisory bodies to consider exercising their discretion to 

carry out a review if there is any significant change in the personôs circumstances. 

 
 

11.3   Across Swansea, Neath Port Talbot the IMCA Service is provided by Mental 

Health Matters Wales . A link to the South West Wales  IMCA  Service  is  attached  

here,  which  provides  additional  information regarding the service, referrals and 

contact details; https://www.mhmwales.org.uk. 

 

 
 

In addition the IMCA service can be contacted, between 9 - 5pm weekdays, at the 

following address and contact numbers: 

 
 

MHM Wales Union 
Offices , Quarella 
Road Bridgend, 

CF31 1JW 
 

Telephone: 01656 651450  

https://www.mhmwales.org.uk/
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12.  Instructing an IMCA to act during a standard authorisation for a 
deprivation of liberty to support the relevant person or their 
representative 

 
 

12.1   It is the responsibility of the supervisory body to instruct a 39D IMCA, ( which the  

BIA would have identified in the course of their assessment ). The intention is to 

provide extra support to the relevant person or a family member or friend acting as  

their  representative  if  they  need  it,  to  make  use  of  the  review  or  court  of 

protection safeguards. If the person already has a paid óprofessionalô representative, 

the need does not arise and so an IMCA would not be provided. 

 
 
 

12.2   The role of the IMCA is to explain the authorisation to them, what it means, why it 

has been granted, why it is considered that the person meets the criteria for 

authorisation, how long it will last and how to trigger a review or challenge in the Court 

of Protection. The IMCA can provide support with a review or with an application to the 

Court, for example to help the person to communicate their views. 

 
 

12.3   The IMCA will have the right to make submissions to the supervisory body on the 

question of whether a qualifying requirement is reviewable or to give information, or 

make submissions, to any assessor carrying out a review assessment. Both the 

relevant person and their representative must be told about the IMCA service and how 

to request an IMCA. 

 

 

12.4  An IMCA must be instructed if the person or their representative requests this provision. 

A request may be made more than once during the period of the authorisation. For 

example, help may be asked for at the start of the authorisation and then again later 

in order to request a review. 

 
 

12.5  In addition, if the supervisory body has reason to believe that the review and deprivation 

of liberty safeguards might not be used without the support of an IMCA, then they must 

instruct an IMCA. For example, if the supervisory body is aware that the person has 

selected a representative who needs support with communication, it should consider 

whether an IMCA is needed. 
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13.   Requests from a 3rd party for an application for an authorisation for 
a deprivation of liberty. 

 
 

 
13.1  The safeguards include procedures for responding to situations where an individual 

believes that someone in a care home or hospital is being deprived of their liberty 

but without proper authorisation. If an individual raises such concerns the 

Managerial Authority should respond to the request to apply for a Standard 

Authorisation or change the care regime within a reasonable time. 

 
 

13.2   If the managing authority does not then request a standard authorisation ñwithin a 

reasonable periodò the individual may ask the supervisory body to decide whether or 

not there is an unauthorised deprivation of liberty. The individual may do this using 

FORM 1b however the Supervisory Body will receive requests in any format. 

 
 

13.3   If it is felt that the request is not frivolous or vexatious or the issue has already been 

decided by the supervisory body and there have been no changes in the relevant 

personôs circumstances since the issue regarding deprivation of liberty was last 

decided, then an assessment will be required. A Best Interests Assessor will need to 

be commissioned to undertake a report of the situation and will need to record their 

findings. 

 
 

13.4 The Supervisory Body should contact the: 
 

Å Relevant Person 
 

Å Managerial Authority 
 

Å Any IMCA 
 

Å Person Making the request 
 

 
 

Informing them that a request had been received to consider whether or not there is 

an unauthorised deprivation of liberty and the decision to whether or not the request is 

declined. 

 
 

13.5   If  the  relevant  person  is  subject  to  an  unauthorised  deprivation  of  liberty,  the 

following steps must be taken: 
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Å The managing authority is deemed to have requested an urgent and standard 

authorisation in relation to the relevant person. 

 
 
Å The managing authority therefore must provide the supervisory body with the 

information that is required whenever such a request is actually made. Form 1 

must be completed. 
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14.    Reviews 
 

 
 

14.1   The managing authority must set out in the care plan clear roles and responsibilities 

for monitoring the DoLS and confirm under what circumstances a review is necessary. 

For example, if a personôs condition is changing frequently, then their situation should 

be reviewed more frequently. In addition, the supervisory body must carry  out  a  

review  if  requested  to  do  so  by  the  relevant  person  or  their representative, 

or the managing authority may also carry out a review at any other time. There are no 

restrictions on when a review can be requested. 

 
 

14.2   In general, the grounds for requesting a review are that: 
 

Å The relevant personôs circumstances have changed from those which formed 

the basis of the original application. 

Å The person is ineligible because they now object to receiving mental health 

treatment in hospital 

Å There has been a change in the relevant personôs situation and, because of 

the change, it would be appropriate to vary the authorisation. 

¶ person no longer meets one or more of the qualifying requirements 

 
 
NOTE: A standard authorisation only permits deprivation of liberty: it does not mean that a 

person  has  to  be  deprived  of  liberty.  If  a  care  home  or  hospital  identifies  that 

deprivation of liberty is no longer necessary then they must end it immediately, by 

adjustment of the care regime or whatever other change is appropriate. They should 

then apply to the supervisory body to apply to discharge the authorisation. While this review 

is happening, the person concerned should no longer be subject to deprivation of liberty. 

 

 

14.3 The supervisory body must carry out a review (known as a part 8 Review ï as it is 

covered with Chapter 8 of the DOLS Code of Practice) if one is requested by the 

relevant person, by their representative or by the managing authority. For this process 

Form 10 may be used. 

 
 

NOTE: The use of this form is not mandatory. A request may be made orally, by a 

different letter of the personôs choosing or in any other way that the person wishes. 

Receipt of these forms should be recorded on the relevant personôs case file held by 

the supervisory body. 




